RVERS CE GROP, INC
| BLA 94- 80 Deci ded January 28, 1998

Appeal froma Decision of the Nevada Sate fice, Bureau of Land
Managenent , uphol ding in part a Decision of the Wnnenucca D strict Mnager
involving activities on a mning claimregul ated under 43 CF. R Subpart
3809, and renanding the case to the Dstrict Gfice for further action.
N26- 88- 072N

Rever sed.

1 Bankruptcy Gode: Gonfirmation of H an--Federal Land
Pol i cy and Managenent Act of 1976. Surface
Managenent --Mning A ai ns: Surface Uses

Uhder 43 CF. R 8 3809.3-2, a Notice of Nonconpl i ance
is properly issued to the operator of a mining claim

A Sate Orector's Decision affirmng BLMs i ssuance of
a Notice of Nonconpliance and Record of Nonconpl i ance
to a corporation forned to nanage the affairs of the
owner of the mning cla mwhichis in bankruptcy wll
be reversed where there is no evidence to show that the
corporation has assuned any obligations of the operator
of the claim

APPEARANCES Donald M (oon, Secretary/ Treasurer, R verside Goup, Inc.,
Palmdty, Horida, Sate Drector, Nevada Sate Gfice, Bureau of Land
Managenent, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

R verside Goup, Inc. (Rverside), has appeal ed froma Decision of the
Nevada Sate Gfice, Bureau of Land Managenent (BLN), dated Septenber 22,
1993, affirmng in part a Decision by the Wnnenucca D strict Manager, BLM
involving activities on the New Bra No. 2 placer mning clai m(NWC No.
268173), regul ated under 43 CF. R Subpart 3809, and renandi ng the case to
the Wnnemucca D strict Gfice for further action.

Pursuant to 43 CF. R 8§ 3809.1-3, a Notice of (perations dated March
14, 1988, for mning activity on the New BEra No. 2 mning claim
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was originally filed wth the Wnnemucca D strict Gfice on April 21, 1988,
by the Beyer (orporation, as operator of the claim for "John A Peterson,
et al" as claimants. Peterson and the other clainants sold the New B a
Nos. 1-4 mning clains to Sunlite Mning Ventures, Ltd. (Sunlite), a
limted partnership organi zed under the lans of Horida, by deed dated
Aoril 17, 1988, wth a reserved mneral royalty. 1/ An anmended notice
filed wth BLMon January 24, 1989, showed Gl d Equity Managenent Conpany
(&M as the new operator and Sunlite as the new cl ai nant .

Qunlite's attenpts to establish a coomercial mning and mlling
operation were unsuccessful and by Novenber 1991 Sunlite was insolvent. In
Decenber 1991, Rverside Goup, Inc., a Nevada corporation, was forned by
several of the limted partners/investors of Sunlite to take over the day-
to-day nanagenent of the partnership and attenpt to save the partnership by
devel oping a plan for continued operation. In February 1992, Sunlite and
@EMOfiled petitions under Chapter 11 with the Lhited Sates Bankruptcy
Qourt for the Southern Dstrict of Horida (Gase Nos. 92- 30398- BKG RAM and
92- 30399-BKG RAV, and the court confirned their Joint A an of
Reor gani zation as Mdified on Novenber 18, 1992.

Meanwhi | e, on August 14, 1992, the Dstrict Mnager issued a Notice of
Nonconpl i ance to GAMO under 43 CF. R Part 3809. The Notice was returned
as undel i verabl e, so on Septeniber 4, 1992, the D strict Mnager issued the
Notice to Harold C Bond (and others naned in the April 17, 1988, deed,
note 1 supra) as a clainant, stating that "[c]la nants * * * are
responsi bl e for [the operating requirenents of Part 3809] when an operat or
is no longer present." A though these persons received the Notice, none of
t hemresponded or appeal ed.

h Getober 21, 1992, having heard that R verside owned the Sunlite
mll, the Dstrict Manager issued the Notice of Nonconpliance to it as
"owner." 2/ The Notice cited the requirenents of 43 CF. R § 3809.3-7
which states that "operators shall maintain the site, structures and ot her
facilities of the operations in a safe and clean condition” and "nay be
required, after an extended period of non-operation * * * to renove all
structures, equi pnent and other facilities and reclaimthe site of
operations * * *." |t also cited 43 CF. R § 3809.1-3 whi ch provides that
reclamation shall include "[njeasures to isolate, renove, or control toxic

1/ The deed was nade "by John A Peterson and Janes A Peterson, on behal f
of thensel ves and on behal f of, and as attorney-in-fact for, Joyce Beckett,
Rosenary Peterson, Gail L. (penshaw, Harol d Bond and Janis Bond, all being
collectively * * * referred to as 'Gantor' * * *."

2/ Anh Cct. 16, 1992, BLMnenorandumstates: "R verside Goup i s working
wth &0 in sone manner, but Haueter didn't clarify that relationship."
Hauet er was the nmanager of another mil|l owned by the R verside Goup, Inc.
An Gct. 20, 1992, BLM onversation Record by Seve Brooks states: "I
asked [Haueter] if Rverside owed the Sunlite Mne—fhe] said they did."
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materials * * *." An August 6, 1992, inspection of the site "reveal ed that
chemicals are inproperly stored on the site and pose an i nminent hazard to
hunan heal th and the environnent,” the Notice stated. The Notice required
Rverside to submt a list of all chemcals onsite and a plan for their

disposal. It alsorequired Rverside to submt a report assessing residual
soil contamnation and a reclanation plan wth tinefranes for conpl etion of
the work. Tine limts were set for conpliance wth these requirenents.

R versi de responded to the Wnnenucca D strict Gfice by letter dated
Novenber 11, 1992, which included a copy of Rverside's letter to the
Nevada Sate Gfice dated Novenber 10, 1992, and the April 17, 1988, deed.

The Novenber 10 letter to the Nevada Sate Gfice inforned BLMt hat

R versi de was managi ng the day-to-day affairs of Sunlite under an approved
P an of Reorgani zation and explained that it was attenpting to organi ze the
paperwork regarding Sunlite's mning clains. R verside requested that BLM
recogni ze Sunlite as the owner of the New BEra Nos. 1-4 mining clains. In
its Novenber 11 letter to the Dstrict Gfice, Rverside stated:

Rex Haueter advi sed ne that he has al nost conpl eted all of the
corrective action BLMrequested in the letter dated Cctober 21,
1992. Hopefully you are satisfied wth his efforts to correct
the situation reported in the BLMletter. Ve have suggested to
Rex that he continue direct communi cation wth your office until
all matters in the Getober 21, 1992, letter have been resol ved to
your satisfaction. As far as our plans for the plant and clai ns
are concerned, we are working diligently to fornulate plans for
sone production at the plant this spring. As our plans are
conpleted we wll, of course, file the appropriate docunents wth
BLMfor operating permts.

Fnding that this Novenber 11 letter was "not responsive to the Notice of
Nonconpl i ance,” 3/ the District Manager issued a Record of Nonconpl i ance
Deci sion to R verside on Decenber 3, 1992. The Decision required that

R verside submt a P an of (perations and post a reclamati on bond adequat e
to cover 100 percent of the anticipated recl anati on costs.

R versi de appeal ed the Decenber 3, 1992, Decision to the Sate
Drector pursuant to 43 CF R 8§ 3809.4. It enclosed the Bankruptcy
Qourt's Novenber 18, 1992, Qder Gonfirmng Joint A an of Reorganization as
Mbdi fied, explained that it had been "aut horized by the Gourt to continue
working wth Sunlite * * * in an effort to inplemnent the Pan * * * and get
the partnership on a sound financial footing," and recited its efforts to
do so. Rverside stated that after its on-site neeting wth BLMon

3/ "Qonpliance wth the conditions of the Notice of Nonconpliance woul d
require responding in witing to all issues in the Notice itemby-itemand
approval by the authorized officer of your proposed actions,” the DO strict
Manager's Dec. 3, 1992, Decision stated.
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Cctober 30, 1992, it noved sone of the chemcal s fromoutside storage into
the | ocked buil di ngs and noved the bal ance fromthe site to its R verside,
Nevada, plant according to BLMs instructions. No soil contamnation from
| eaki ng chemcal s was identified at this neeting, Rverside stated. In
Rverside's view "the plant and facility are in a safe and orderly

condi tion, whi ch shoul d have satisfied all of the alleged violations in the
Noti ce of Nonconpliance." HRverside clained that it had been responsi ve
and diligent inits efforts to properly maintain the plant and facilities
as required by BLM "V¢ will continue to be responsive to requests from
BLMregardi ng the nai nt enance and operation of the plant and facility

bel onging to Sunlite,” R verside concl uded.

The Sate Orector's Septenber 22, 1993, Decision reviewed the record
and st at ed:

[ TIhe Wnnenucca D strict Manager was within his authority to

i ssue both a Noti ce and Record of Nonconpl i ance to the R verside
Goup, Inc. The unique financial status of Sunlite Mning
Ventures, Ltd. and the takeover of responsibilities by the

R verside Goup, Inc., however, create a special situation not
specifically covered in the surface nanagenent regul ations at 43
(R 3809. Therefore, due to the special nanagenent and fi nanci al
situations and the Rverside Goup' s apparent wllingness to
correct the nonconpliance situation on the New B a #2 pl acer
mning claim it has been decided to return the case file to the
Wnnenucca D strict Gfice for further action. Further action
Wil be required of both the Wnnenucca Dstrict dfice and the
Rverside Goup in a further attenpt to resol ve the nonconpl i ance
i ssues associ ated wth this case.

The Sate Orector's Decision established deadl ines for an inspection
of the site by the Wnnenucca D strict Gfice and submission by "the
operator(s)"” of a plan of operations and a reclanation bond i n an anount
determned by the Wnnenucca Dstrict Gfice. "As aresult of the
activities conducted on the subject claim it is the operator's
responsibility and liability to neet his/her obligations as noted in the 43
(R 3809 regul ations,” the Sate Orector's Decision concl uded.

n appeal, Rverside asserts that the Notice of Nonconpliance and the
Record of Nonconpl i ance were inproperly issued to Rverside because it is
neither the claimant of the New Bfa No. 2 mining clai mnor the operator of
the mllsite onthat clam Rverside points out that Sunlite is the
claimant of the New Era No. 2 mning claimand (GBMXis the operator, and
therefore the Noti ce of Nonconpl i ance and Record of Nonconpl i ance shoul d
have been addressed to them Rverside states that it was not required
legally or contractually to respond to the Notice by taking corrective
action, but did soin an effort to help Sunlite. According to R verside,
itsonly interest is to help preserve Sunlite' s assets for the benefit of
the limted partner investors. HRverside notes that it has not assuned
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any of Sunlite's assets or liabilities, but has only tried to work wth all
interested parties in an attenpt to originate sone worthwhile activity at
the mllsite utilizing Sunlite's assets. Furthernore, R verside asserts
that it is not legally or contractually obligated to fund Sunlite's
operations or to correct conditions at the mllsite which preceded the

exi stence of R verside.

By OQder dated Gctober 22, 1996, we requested BLMto submt a status
report advi si ng whet her the nonconpliance it sought to have renedi ed had
been satisfactorily resolved and, if so, whether this appeal mght be
di sm ssed.

In response, R verside inforned BLMon Novenber 18, 1996, that the
necessary funding for the site cleanup, the preparati on and approval of the
P an of (peration, the posting of an appropriate reclamation bond, and the
start-up of operations had been arranged and was i nmedi atel y avai | abl e.

The BLM Associate Sate Orector, Nevada, responded on Decenber 6,
1996, enclosing a report prepared by the Wnnenucca D strict Mnager, who
advised that "the Sunlite Mne and MI| remain in substantially the sane
condi tion as when the Record of Nonconpl i ance was i ssued on Decenber 3,
1992." He described the property as being "in an inactive status in an
unsecured and unrecl ai ned condition,” and identified seven "non-conpl i ance
itens.” The Ostrict Manager reported that it had been inforned by
Rverside that it would file a Plan of (perations and post a recl anati on
bond, if further testing of the playa clays indicated a viable ore deposit
and, in the neantine, would work wth BLMto clean up the chemcal s and the
unneeded equi pnent and junk on the site. If further testing did not
indicate a conmercial ore deposit, Rverside stated that it woul d abandon
the project and do no further cleanup or reclamation, which it considered
to be the responsibility of Sunlite and GBMXQ

h August 28, 1997, we issued another Qder stating that neither BLM
nor R verside had notified us whet her the nonconpli ance had been renedi ed
and requested R verside and BLMto report whether it had been.

R verside advised the Board that it had perforned the mllsite cleanup
and that all of the conditions listed in the Record of Nonconpl i ance
relating to hazardous nateria s and conditions had been properly
el i m nat ed.

Inits status report, the Acting D strict Manager acknow edged t hat
R ver si de had expended consi derabl e effort since the status report of
Decenber 3, 1996, to inprove the nonconpliance situation. However, he
stated that excavations still required backfilling or recontouring,
bui | di ngs and equi pnent renain to be renoved, miscel | aneous itens nust be
cl eaned up, and the area nust be seeded to reestablish native vegetation.
The Acting Dstrict Manager stated that the Record of Nonconpl i ance had not
been resolved. A the request of Rverside, BLMagreed to a short-term
post ponenent of a contest hearing on the validity of the NewEBa No. 2
pl acer mning cla mon which the Sunlite mne and mll are located, in
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order to afford Rverside reasonable tine to get its sanpl es assayed and
its case prepared. The Acting D strict Manager requested that we rule on
the nerits of Rverside' s appeal so that BLMw || know the extent to which
it can hold R verside responsible for resolving the remaining itens of
nonconpl i ance.

[1] R verside has nade a good faith effort to alleviate the situation
onthe claim but it isnot required to conply wth the terns set forth in
the Notice of Nonconpliance and Record of Nonconpl i ance.

Departnental regulation 43 CF. R 8§ 3809.3-2 provides that a notice of
nonconpl i ance shal | be served to the operator who is "conducting operations
covered by 3809.1-3 (notice) of thistitle and fails to conply wth the
provi sions of that section or properly conduct reclanmation according to
standards set forth in 3809.1-3(d) of this title." An operator is defined
as "a person conducting or proposing to conduct operations.” 43 CF.R 8§
3809. 0-5(9) .

The regul ations clearly state that a notice of nonconpliance be issued
to an operator. The anended notice filed wth BLMon January 24, 1989,
listed G&M0 as the operator of the New Era No. 2 mne. Therefore, G&JW0O
was properly served wth the Noti ce of Nonconpl i ance on August 14, 1992.
The "special situation" to which the Sate Orector referred in his
Sept entber 22, 1993, Decision does not nmake R verside an operator wthin the
neani ng of the regul ati ons.

The Bankruptcy Judge' s Novenber 18, 1992, O der Gonfirmng Joint H an
of Reorgani zation as Mdified contai ns nothi ng whi ch woul d nake R ver si de
responsi bl e for conpliance wth BLMs Notice. R verside has not been naned
as trustee in the proceedi ngs and has not been assigned any duties in
relation to Sunlite which woul d be significant to this appeal. Nor is
there any information in the case file which would indicate that R verside
had agreed to assune any obligations of Sunlite or GGM3Q Gonpare wth
WiliamH PRullen, Jr., 132 IBLA 224, 225, 226 n.4 (1995) (American
Sandard Goal Gonpany, Inc., guaranteed Jackson Gounty Mning Qorporation's
(JOVD obligations under perfornance bonds and proceeded to perform
reclamation work on the mning permts subsequent to JOMC s bankr upt cy);
Lone Sar Seel . (O Reconsideration), 124 | BLA 144, 146-147 (1992)
(automatic stay of the Bankruptcy Gode does not bar proceedi ngs agai nst a
surety on a coal |ease bond securing the debtor's obligations under the
| ease).

The Bankruptcy Gode provides that the effect of confirmation of the
plan in bankruptcy is to nake the provisions of the plan bi nding on both
the debtor and the creditors. 11 US C § 1141(a) (1994). Except as
otherw se provided in the plan or in the order confirmng the plan,
confirmation of a plan di scharges the debtor fromdebts that arose before
the date of confirmation. 11 US C § 1141(d)(1) (1994); 9B Am Jur. 2d
Bankruptcy 8 2515 (1991). See also Geat Wstern Petroleum& Refining @.,
124 1BLA 16, 27 (1992). V¢ need not consider the effect of the bankruptcy
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proceeding on this appeal, because Rverside is not the debtor. Sunlite
and &M are the proper parties to assert bankruptcy as an affirnative
def ense.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis reversed.

WIlT A lrwn
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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